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The National Labor Relations Board (NLRB) is mandated by the National Labor Relations Act (NLRA) to
protect the rights of employees to form unions and collectively bargain. One key role of the NLRB is to
oversee representation elections, where workers decide whether or not to form unions. Several recent
studies have indicated that the current NLRB election process fails to ensure that workers can freely

form unions. 2

Our new analysis of NLRB election data reveals how current NLRB procedures, which grant employers
significant control over the timing of the election process, can prevent workers from fairly choosing
whether or not to have union representation. Our key findings include the following:

The current NLRB election process allows significant delays in the vote. Employers can delay a vote once
workers file a petition by objecting to the proposed bargaining unit and forcing a pre-election hearing. In
cases where a hearing is held, the election occurs an average of 124 days after the petition is filed.

Delayed elections exacerbate the problem of unfair labor practices. Controlling for factors like industry,
size of the unit, and location, there is a considerable causal relationship between the length of election
delay and the number of NLRB complaints filed against employers. The longer the delay between the
filing of the petition and the election date, the more likely it is that the NLRB will charge employers with
illegal activity.

Anti-union campaigns begin early in the election process. If workers believe an employer is violating the
law after they file a petition for an election, they can choose to file an unfair labor practice charge that
“blocks” the vote from proceeding. Of these elections blocked by unfair labor practice charges against
employers, 39 percent were blocked by charges filed within ten days of the petition being filed, while
more than half of cases were blocked within 20 days of the petition. 3

The hearing process is vulnerable to delay
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The NLRA does not require a lengthy election period, nor does it mandate any procedures on the
requisite length of elections, but the NLRB’s current administrative process is subject to manipulation
in a manner contrary to the law’s intent (see Appendix A). While the NLRB reports that the median
time between the petition and election is 39 days, our analysis reveals that a significant percentage of

elections experience far longer delays due to the hearing process. 4 There is no limit on a party’s
ability to demand a pre-election hearing on a range of issues, including objecting to the eligibility of
the employees in the proposed unit or the scope of the unit. In cases where a pre-election hearing was
held, the election occurred an average of 124 days after the petition was filed. Ten percent of elections
with a hearing took place more than 193 days after the petition was filed. When an election case
involves a decision by the Labor Board, the vote is delayed by an average of 198 days.

The majority of petitions proceed to an election without holding a hearing. However, the mere fact
that the NLRB allows parties the ability to delay cases for an extended period simply by forcing a
hearing skews the process in employers’ favor. For example, in order to avoid a hearing and the
resulting delay, workers often agree to employers’ demands to change the description of the
bargaining unit. Influencing the size and composition of the bargaining unit can advantage one party
to the detriment of the other (e.g., excluding known union supporters). Indeed, anti-union consultants
include in their services advice to employers on the importance of manipulating the composition of

the bargaining unit during the election process. 5

Delayed elections expose workers to more illegal
employer campaigning
Our analysis reveals that the NLRB election process is conflict-ridden, and that delayed elections

exacerbate this conflict. 6 We examined NLRB elections and matched them with corresponding unfair
labor practice charges filed no earlier than three months prior to the petition date, and no later than
three months after the election date. Unfair labor practice charges against employers were filed in 46
percent of elections. In more than half of the elections with charges filed, the NLRB found merit to at

least one charge. 7 Of all the charges filed in connection with these elections, the NLRB found merit to
37.2 percent, including 19.5 percent where they issued a complaint charging the employer with
violations of the law. This percentage of election-related charges resulting in complaints is nearly
double the percentage (8.3 percent) of all charges filed against employers during a similar time period

that resulted in complaints. 8

What is the significance of this data? We conducted a series of multivariate regressions and found the
longer the delay between the filing of the petition an d election date, the more likely it is that the NLRB
will issue complaints charging employers with illegal activity. Controlling for factors like industry, size
of the unit, and location, we found a considerable causal relationship between the length of election

delay and the number of NLRB complaints issued. 9 The amount of time between the petition filing

and election date was the most substantial predictor of NLRB complaint increases. 10 In addition to
the above regression, we conducted a number of other tests that also demonstrated a substantial

connection between election delays and NLRB complaints. 11

As our numbers reveal, delaying elections is clearly a strategy that advantages anti-union employers.
Gordon Lafer of the University of Oregon notes how consultants counsel employers to challenge

everything, in order to delay the vote to buy more time to engage in anti-union campaigning. 12 In an
article titled “Time Is On Your Side,” the law firm Jackson Lewis has advised clients that pre-election
legal proceedings should be considered “an opportunity for the heat of the union’s message to chill

prior to the election.” 13 Chicago consultant John Sheridan explained that “If a [certification] petition is

filed today, and the election is held in two weeks, we’ll lose it.” 14 By manipulating the process to delay
the election, employers extend the exposure of employees to an anti-union campaign and thereby
suppress union support. Even if the workers vote to form a union, the employer has communicated to
workers that exercising their rights as a union will come at a high cost.

Employers begin campaigning before the NLRB petition is
filed
As our analysis reveals, reducing the period of time between the petition and election would likely
decrease the number of NLRB complaints issued during an organizing campaign. Yet a shortened
election period does not equate to an insufficient period of campaigning. The day that workers file a
petition for union representation is not the beginning of the campaign. An election petition can only
be filed with the NLRB after workers have demonstrated that at least 30 percent of the workforce
wants to be represented by a union. Such a demonstration of interest must be in writing, on signed
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petitions or signed cards in which workers authorize a union to represent them. The signing of
petitions or authorization cards is preceded by much discussion among employees about their
working conditions and whether to form a union, a decision to contact a union and the selection of
which union to be contacted for assistance with the process, and the solicitation of co-workers to sign
the petition/cards. Only after all of these steps are completed, and the requisite number of signatures
obtained, can a petition be filed with the NLRB. The filing of an NLRB election petition is one of the last
steps in the process, but it currently triggers a lengthy delay.

Employers can and do communicate their views about unions to employees well before the petition is
filed, and many do so during inductions when employees are first hired. In fact, anti-union consultants
advise employers to communicate their views on unions well before the union arrives at the doorstep.
15 Employers are encouraged to include their opposition to “third-party intervention” in orientation

materials, as employees are considered more impressionable when they start a new job. 16 Employers
communicate their viewpoints even in the absence of any organizing effort through posters in the
breakroom, company email communications, and one-on-one discussions between supervisors and
employees. Walmart, for example, has communicated its views on unions to employees at a company-

wide level, even though organizing efforts were underway at only a few locations. 17

In addition to employers sharing their views about unions, some anti-union employers begin actively
campaigning against unions prior to a petition being filed. If workers believe their employer is
violating labor laws after their petition has been filed, they can choose to file an unfair labor practice
charge that blocks an election fr om proceeding. Significantly, when these allegations are made they
are made early in the election process, implying that employers are responding quickly with anti-union
tactics. Between fiscal years 2006 and 2009, 6 percent of representation petitions filed were blocked

from proceeding due to unfair labor practice charges alleging employer violations. 18 Though this
practice is uncommon, the timing of the charges is informative. Of these blocked elections, 39 percent
were blocked by charges filed within ten days of the petition being filed, while more than half of cases
were blocked within 20 days of the petition. Thus, these cases demonstrate that anti-union tactics are
taking place within days of the petition being filed, if not earlier.

Forthcoming research from Kate Bronfenbrenner of Cornell University and Dorian Warren of Columbia
University further reveals evidence of early employer communication. They found that employees file
serious unfair labor practice charges with the NLRB alleging illegal employer tactics well before any
petition for an NLRB election has been filed: “30 percent of serious violations against workers by
employers occurred 30 days before the petition was filed and 47 percent of all serious allegations

against employers occurred before the petition was filed.” 19 In 2009 Bronfenbrenner reported that
23 percent of all unfair labor practice charges against employers during NLRB election campaigns were
filed before the petition was filed, and 16 percent were filed more than 30 days before the petition

was filed. 20

Without a fair and even election process, workers lose
hope
Those who argue that the NLRB election process works well point to the fact that workers still vote to
form unions in a majority of NLRB elections. Yet this argument ignores the fact that a large percentage
of NLRB organizing efforts fail once workers file a petition and the employer engages in an anti-union
campaign. A 2005 study by researchers at the University of Illinois at Chicago found that in 91 percent
of petitions filed with the NLRB, a majority of workers signed cards indicating they wanted a union

before the petition was filed. 21 However, only 69 percent of those election petitions actually resulted
in elections. In the other 31 percent of cases, the workers decided to abandon and withdraw their
petition before the election was even held. The authors’ data “shows that when employers use a broad
set of tactics—legal or illegal—they substantially increase the likelihood that the union will lose its
majority status.”

Similarly, a 2008 analysis by John-Paul Ferguson of Stanford Business School found that the 14,615
NLRB representation elections held between 1999 and 2004 represented only two-thirds of all

petitions filed—a full 35 percent of petitions were withdrawn before the election was held. 22 Based
on the largest single longitudinal analysis of NLRB elections available, Ferguson revealed that unfair
labor practice charges against employers are associated with an average 25 percent higher likelihood
of petition withdrawal. Without a fair and swift election process to mitigate employer resistance to
their efforts to form unions, workers are prone to give up.

Case studies
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As the cases below illustrate, by forcing parties to resolve legal issues prior to the vote, the NLRB
election process can be manipulated, ridden with conflict, and can require employees to wait years
before they are able to vote.

A vante at Wilson

In August 2002, a group of licensed practical nurses and registered nurses at the Avante at Wilson
nursing home in Wilson, NC, filed a petition in support of forming a union with the United Food and
Commercial Workers union. The nursing home objected to the petition on the basis of eligibility to
vote, arguing the nurses were supervisors, not employees, and therefore ineligible to participate in an
NLRB election. The NLRB ruled in 2006, over 1,500 days after the petition, that the nurses were
employees, and that the employer had “failed to support with the requisite facts its position that staff
nurses” held the authority of supervisors. 23

The elections for the two units of nurses were finally held in July 2008. After waiting 2,148 days (more
than five years) since first petitioning for a union, the nurses, not surprisingly, voted against forming a
union.

Durham School Services

In late April 2010, school bus drivers with Durham School Services in Antioch, IL, filed a petition to
have union representation with the International Brotherhood of Teamsters. The workers wanted to
hold an election at the end of May, before the school year was over. The company argued that May
was too soon, proposed the election be held in Octo ber, and objected to the proposed unit of drivers
based on the eligibility of drivers it claimed were supervisors, thus forcing the NLRB to hold a pre-
election hearing. The Regional Director eventually ordered that the election be held in late August.
Durham again objected to this proposal and suggested the election be held at a later date, and the
NLRB agreed to do so.

The election was eventually held September 10, 2010, more than four months after the original
petition was filed. With the advantage of a four-month delay, Durham had run an extensive anti- union
campaign, where the company held captiv e audience meetings, distributed anti-union literature, and
called the police on a small group of community leaders who were peacefully delivering a letter to the
company in support of the bus drivers. Despite these delays and anti-union tactics, the workers voted
in favor of union representation, but the lengthy delay meant they were exposed to almost daily anti-

union campaigning by Durham. 24

Ash Grove Cement

On May 11, 2005, 87 percent of the line workers at the Ash Grove Cement plant in Seattle, WA,
petitioned for representation with the International Longshore and Warehouse Union. The company
objected to the proposed unit, alleging it included both supervisors not eligible to organize and
workers who did not share a community of interest with the rest of the plant. After a hearing, the
Regional Director rejected the employer’s position and issued a decision on June 6 directing the

election to proceed with the initially proposed unit. 25 The election was held July 6, 56 days after the
petition was filed. By forcing a hearing, the employer had gained more time, in which it ran an
aggressive anti-union campaign. High-l evel company executives flew in and forced employees into

captive audience and one-on-one meetings. 26 Despite the overwhelming support workers initially
demonstrated for the union, after weeks of anti-union tactics by the employer, workers voted against
union representation.

The following cases illustrate how anti-union employers act immediately to shut down an organizing
effort as soon as they find out about it, or communicate their views on unions where there isn’t even
an organizing effort underway:

Green Valley Manor

In the span of three weeks in 2007, employees of this nursing home in St. Louis, MO, attempted to
form a union and were forced to stop in the face of severe retaliation by their employer. Below is a
timeline of events:
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The Board eventually ruled the firings and retaliation tactics were illegal activity, 27 but the workers
had already postponed the election indefinitely.

Vi-Jon Laboratories

Workers for this Smyrna, TN, manufacturer began organizing to form a union in April 2010. In
response, Vi-Jon held captive audience meetings, gave out raises and a “tool allowance,” and in
December fired 18 employees. All of this occurred prior to the petition for an election that was filed

with the NLRB on December 20, 2010. 28

Sunrise Senior Living

Despite a lack of any ongoing effort by their employees to form a union, a Sunrise Living nursing home
facility outside of Philadelphia, PA, forces employees to sit through a mandatory, one-hour anti-union
meeting every March. Employees report to SEIU that patients are left with minimal care during this

meeting. 29 The company shows an anti-union video and distributes a power point that asks: “Who
pays the bills, the union or the company?” and asserts that “joining a union has consequences…you

and your family could be living with the facts for a very long time.” 30

Conclusion: The NLRB must act to reform the current
election process
When the NLRA was signed into law 75 years ago, Congress granted the NLRB a mandate to promote
and protect the right of workers to collectively bargain for wages and working conditions. The intent of
the Act was to address the inequality in bargaining power between employers and employees. From a
very early period, lawmakers and NLRB officials worried that employer delays would undermine the
integrity of the union election process. Just five years after the enactment of the NLRA, one senior
official expressed concern that mandatory NLRB elections may “furnish to employers…a means of

sabotaging the bargaining process through dilatory tactics.” 31 These concerns have proved justified.
Our new findings suggest that the NLRB has not lived up to its original mandate in its implementation
of the law. To the detriment of workers, the NLRB’s election procedures have created inequalities and
unfairness over the timing of elections, and allowed the process to be plagued with unfair labor
practices
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